Kim Davis, issue marriage licenses: Our view
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Like it or not, Kentucky clerk must obey the law.

Elected officials don’t get to pick and choose which laws to obey and which official duties to perform.

Kim Davis, the clerk of Rowan County, Ky., must have missed that day at school. On Tuesday, she repeatedly refused to issue marriage licenses to same-sex couples. And in a clumsy attempt to avoid looking as if she’s discriminating, she has refused to issue marriage licenses to all couples since the Supreme Court legalized gay marriage in June.

Never mind that the landmark Supreme Court ruling held that gay couples have a fundamental right to marry, guaranteed by the Constitution. Or that Gov. Steven Beshear, D-Ky., directed county clerks to fulfill their “duties prescribed by law” or resign. Or that a federal judge ordered Davis to issue licenses — an order that the U.S. Supreme Court refused to halt.

On Thursday, Davis is scheduled to appear before U.S. District Judge David Bunning to answer for her defiance. If she is found in contempt of court, she may face fines or even jail. The couples challenging her refusal have  asked only for monetary fines.

With news cameras and protesters looking on Tuesday, Davis told one man seeking a license that she was turning him down “under God’s authority.” That assertion isn't likely to fly in court. Her claim that issuing a license infringes on her sincerely held religious beliefs has been rejected by every court that has heard it. And come to think of it, Davis, now on her fourth marriage, is refusing to give couples a license to do once what she has already done multiple times.

Davis is certainly free to believe what she likes and to talk about what she believes.  But her beliefs don’t trump the job she was elected to do and the oath she took to do it, which, by the way, includes a vow to uphold the U.S. Constitution.

As Judge Bunning wrote earlier this month: “Our form of government will not survive unless we, as a society, agree to respect the U.S. Supreme Court’s decisions, regardless of our personal opinions. …To hold otherwise would set a dangerous precedent.”

While the battle over gay marriage did not come to a complete halt after the Supreme Court’s ruling, the welcome news is that the vast majority of state and county officials have moved to comply, regardless of religious or cultural beliefs. Pockets of defiance linger in just a handful of places.

In Alabama, about a dozen probate judges have followed in the misbegotten footsteps of Roy Moore, chief justice of the Alabama Supreme Court, who acts as if he is above the law. The judges have refused to issue marriage licenses, and a tangle of competing state and federal court cases is moving along. In Texas, two county clerks refused to issue a license.

Perhaps Utah, a conservative state that had its own gay marriage ban, has shown the way to a sensible solution. A law signed in March allows clerks to opt out of performing marriage ceremonies themselves but mandates that a designated official be available at all times during business hours to perform marriages for all couples. Not perfect, but a compromise that avoids discrimination against same-sex couples and respects individual beliefs. It is miles from Davis’ unreasonable and unilateral approach.

Davis has not even allowed other clerks in her office, including one who is willing, to issue licenses. Instead, she has proposed that couples who want marriage licenses go to another county to get them. While only two other county clerks in Kentucky have refused to issue licenses, half the state's 120 clerks have raised religious concerns. Potentially, couples might have to wander around the state looking for a clerk willing to serve them.

Such a burden is the essence of discrimination, and reminiscent of a shameful history of Southern resistance to civil rights for African Americans.

At base, Kim Davis is on the wrong side of history. Over the past decade, a majority of Americans has moved from opposing same-sex marriage to favoring its legalization. Among younger people, support is overwhelming: 70% of millennials favor same-sex marriage.

And it's now the law.

Maybe a swift kick from a federal judge is what’s needed to convince all government officials that obeying the law is not optional.
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