Let the Supreme Court do its job: Our view

The Editorial Board March 31, 2016
Senate Republicans tying up rulings by stalling on 9th justice.

A shorthanded Supreme Court showed this week what life will be like for the next year or so if Senate Republicans stick to their vow to stall confirmation of a ninth justice until after the next president is sworn in. The court deadlocked 4-4 and failed to decide a controversial union rights case, while it groped for a way to avoid the same stalemate on an equally contentious dispute over religious freedom and Obamacare’s contraceptive mandate.

The justices are obviously having trouble doing one of their most important jobs — settling disputes over the law and the Constitution when lower courts disagree. The clearest example came in far less noticed 4-4 split last week — the court’s first since Justice Antonin Scalia died in February — over whether wives must guarantee their husbands’ business loans. As The Atlantic noted, the court’s tie vote left conflicting lower court rulings intact, so someone in Tennessee faces different requirements under federal law than someone else across the Mississippi River in Arkansas. This bread-and-butter jurisprudence is one of the key things the Supreme Court does, and now it often can’t.

Even so, the republic will surely survive. Only about 20% of the court’s cases are decided by 5-4 votes that will now become 4-4 ties. The union rights issue, whether non-members should have to pay partial dues for the collective bargaining the union does for them, will probably be back at the court again someday. And in asking for new briefs in the contraception case, the court might have found a way to let religious non-profits such as Little Sisters of the Poor avoid violating their moral opposition to birth control while making sure their employees get it as part of their health coverage anyway — a win-win.

Nonetheless, the court shouldn’t have to limp on for another year without a tie-breaking justice so Senate Republicans can stick to their partisan pledge not to consider President Obama’s nomination to succeed Scalia. Republicans claim this is high-minded principle — let the people speak when they elect a new president in November — but that’s sanctimonious claptrap. This is just hardball politics.

The court hasn’t had a majority of justices appointed by Democratic presidents since 1970, and replacing Scalia with any Obama appointee would tip the balance of the court in a way that might last another 46 years. Republicans are desperate not to let that happen, and gambling that the next president will be a Republican.

But Obama met the GOP at least halfway by nominating Merrick Garland, chief judge of the D.C. federal court of appeals. At 63, he wouldn’t stay on the court as long as a justice in his 40s or 50s, and he is so well respected and so moderate that Sen. Orrin Hatch, R-Utah, all but called for his nomination before Obama picked him. “The president told me several times he’s going to name a moderate, but I don’t believe him,” Hatch said. “He  could easily name Merrick Garland, who is a fine man.”

Republican senators who initially vowed never to vote, hold hearings or even meet with Garland are slowly being shamed into minimal courtesy — 16 have said they’ll at least meet with him, though most have signaled that nothing he could possibly say would change their minds.

When Sen. Jerry Moran, R-Kansas, dared suggest the Senate should do its job and hold hearings — though he was sure those hearings would reveal that Garland is someone who should not be confirmed — the Tea Party wing went ballistic and threatened to “primary” him with a more reliable conservative. FreedomWorks, a group based in Washington with links to the Tea Party movement, said Moran’s betrayal sends “a signal that Republicans will sell out their principles.”

It takes a toxic level of partisanship to turn a hearing into a betrayal, but now that's normal in Congress. And that has a cost when the poison reaches the Supreme Court, whose authority and credibility rest on, at least, the impression that it’s not just politics in black robes.

If Republicans can manage to stonewall a Democratic nominee for a year, why wouldn’t their base insist they keep doing that if Hillary Clinton became president and sent up Garland or someone as liberal as Scalia was conservative?

Stalling Garland has costs the senators either don’t realize or don’t care about. They should give him hearings and a vote.
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Sen. Orrin Hatch: My advice to Senate Democrats

Orrin Hatch March 31, 2016
Progressives admonishing Republicans to 'do their job' are risking Supreme Court's integrity.

In an effort to attack Republicans fighting to preserve the integrity of the Supreme Court, Democrats have been repeating the same senseless slogan for weeks: “Do your job.” This sound bite is catchy, quotable and perfectly engineered for Internet activism; it’s also entirely disingenuous.

Rarely have so few words been so misleading for so many. This tired tagline is simply a calculated attempt at political misdirection — one designed to hoodwink the American people into thinking that the Senate is nothing more than a rubber stamp in the Supreme Court confirmation process.

“Do your job.” Against all logic, this mindless mantra has become the clarion call of liberals bent on filling the Supreme Court vacancy in the midst of the most politically charged presidential election in recent memory. Democratic operatives concocted this slogan after my colleagues and I took a principled stance to wait until after the presidential election to consider a Supreme Court nominee.

The logic of the Republican position is simple: Holding hearings now would poison an already contentious confirmation process with the worst of election-year politics. For the good of the nominee and to help preserve the integrity of the court, the Senate should consider a Supreme Court nomination after the presidential election. By so doing, we can also give the American people a voice in the direction of our nation’s highest court. 

Rather than engaging Republicans with a meaningful counterargument, Democrats have responded with a meaningless catchphrase: “Do your job.” According to progressives, it seems that “doing your job” entails confirming whomever President Obama nominates to the Supreme Court, regardless of the circumstances.

Never mind that, in years past, Democratic leaders — including Vice President Biden, Minority Leader Harry Reid and Sen. Patrick Leahy — have themselves warned against considering a Supreme Court nominee in the last year of a president’s term. In 2007, Sen. Chuck Schumer said his Democratic colleagues should refuse to confirm any Bush nominee to the Supreme Court "except in extraordinary circumstances," because the nominee would be Bush’s "ideological ally" and likely to overturn precedent.

Never mind that considering a nominee in the middle of a presidential election breaks with decades of established precedent.

Never mind that even holding a hearing in the current partisan environment could permanently damage the judicial confirmation process beyond repair.

Never mind that the United States Constitution does not require the Senate to confirm any presidential nominee.

Never mind the facts, and the Democratic argument might actually make sense.

I, however, am not ignorant of the facts, nor will I be swayed by a three-word hashtag that purposely misrepresents the Senate’s role in confirming a Supreme Court nominee.
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