Appeals court says gay marriage legalization appears inevitable, but upholds Michigan ban
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DETROIT, MI -- The question is "When?" the judges wrote.

The answer: Not now, they decided.

A majority ruling from a three-judge federal appeals court panel keeps Michigan's ban against same-sex marriage in tact, pending a potential look from the U.S. Supreme Court.

The same goes for Ohio, Tennessee and Kentucky, also covered by the U.S. 6th Circuit Court of Appeals.

But the two judges who ruled that way, also made clear that they don't think the bans will last. They just won't be the ones to make the change.

"From the vantage point of 2014, it would now seem, the question is not whether American law will allow gay couples to marry; it is when and how that will happen," ruled Judges Jeffrey Sutton and Deborah Cook in the majority opinion.

They overturned a March decision from a federal judge in Detroit who ruled in favor of a Hazel Park lesbian couple, April DeBoer and Jayne Rowse. The couple sued the state because they can't jointly adopt their children without a legal marriage in Michigan.

The appeals judges in their Thursday ruling acknowledged the hardships claimed by DeBoer and Rowse and other gay couples in Michigan.

"The traditional definition of marriage denies gay couples the opportunity to publicly solemnize, to say nothing of subsidize, their relationships under state law. In addition to depriving them of this status, it deprives them of benefits that range from the profound (the right to visit someone in a hospital as a spouse or parent) to the mundane (the right to file joint tax returns)," Sutton wrote.

"These harms affect not only gay couples but also their children. Do the benefits of standing by the traditional definition of marriage make up for these costs? The question demands an answer--but from elected legislators, not life-tenured judges."

Gay marriage activists around the state quickly voiced reactions of devastation.

"This ruling means we'll have to wait longer to see justice and the law reflect that our families are equal to any other family," said Jay Maddock, a rights activist in Kalamazoo. 

And traditionalists celebrated.

"The question demands an answer--but from elected legislators, not life-tenured judges." -U.S. 6th Circuit Court of Appeals

"I'm very, very pleased and frankly delighted that a court has finally listened to the will of the people and not the will of a fringe group that tries to use different manipulative messages to get their way," said Rev. Stephen T. Anthony, a Flint-area pastor who helped launch the effort that passed a state constitutional amendment banning same sex marriage in 2004.

The case is likely to be taken to the U.S. Supreme Court, which last month declined to review five gay marriage cases from other states.

But in each of those cases, appeals courts had ruled in favor of gay marriage rights. 

The 6th Circuit decision will give the Supreme Court another chance to address the issue nationwide, being presented with a ruling that conflicts with other appeals court decisions.

The high court earlier this year upheld Michigan's voter-approved ban against affirmative action, finding "demeaning to the democratic process" the idea that "voters are not capable of deciding an issue of this sensitivity on decent and rational grounds."

Michigan Attorney General Bill Schuette cited that ruling in his appeal, arguing that the same should apply with voter-approved gay marriage bans.

And Sutton and Cook agreed.

"In just eleven years, nineteen States and a conspicuous District, accounting for nearly forty-five percent of the population, have exercised their sovereign powers to expand a definition of marriage that until recently was universally followed going back to the earliest days of human history," they wrote.

"That is a difficult timeline to criticize as unworthy of further debate and voting. When the courts do not let the people resolve new social issues like this one, they perpetuate the idea that the heroes in these change events are judges and lawyers. Better in this instance, we think, to allow change through the customary political processes, in which the people, gay and straight alike, become the heroes of their own stories by meeting each other not as adversaries in a court system but as fellow citizens seeking to resolve a new social issue in a fair-minded way."
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