Dissenting judge in gay marriage ruling: 'But what about the children?'
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DETROIT, MI -- The dissenting judge in an appeals ruling that upheld gay marriage bans in Michigan, Ohio, Tenseness and Kentucky on Thursday likened her colleagues' opinion to an inspirational TED talk, calling it a failure of a court decision.

The 6th U.S. Circuit Court of Appeals ruling, written by Judge Jeffrey Sutton and joined in the opinion by Deborah L. Cook, overturned a March decision from a federal judge in Detroit.

April DeBoer and Jayne Rowse of Hazel Park sued the state because they can't jointly adopt their children without a legal marriage in Michigan, and U.S. District Judge Bernard Friedman, after an eight-day Detroit trial, found the voter-approved ban unconstitutional.

But that's a decision best left to voters, Sutton and Cook ruled.

"When the courts do not let the people resolve new social issues like this one, they perpetuate the idea that the heroes in these change events are judges and lawyers," Sutton wrote. 

"Better in this instance, we think, to allow change through the customary political processes, in which the people, gay and straight alike, become the heroes of their own stories by meeting each other not as adversaries in a court system but as fellow citizens seeking to resolve a new social issue in a fair-minded way."

Judge Martha Craig Daughtrey, in an incisive dissenting opinion, accused the majority of missing the point, and called marriage a civil right, citing the 1967 Loving v. Virginia Supreme Court case that overturned bans against interracial marriage.

"The author of the majority opinion has drafted what would make an engrossing TED Talk or, possibly, an introductory lecture in Political Philosophy," Daughtrey wrote. 

"But as an appellate court decision, it wholly fails to grapple with the relevant constitutional question in this appeal: whether a state's constitutional prohibition of same-sex marriage violates equal protection under the Fourteenth Amendment. Instead, the majority sets up a false premise--that the question before us is 'who should decide?' -- and leads us through a largely irrelevant discourse on democracy and
federalism."

Daughtrey wrote that she found herself asking, as she read Sutton's opinion, "But what about the children?"

"I could not find the answer in the opinion," she wrote. "For although my colleagues in the majority pay lip service to marriage as an institution conceived for the purpose of providing a stable family unit 'within which children may flourish,' they ignore the destabilizing effect of its absence in the homes of tens of thousands of same-sex parents throughout the four states of the Sixth Circuit."

Daughtrey was nominated to the court by President Bill Clinton in 1993. Sutton and Cook were nominated by George W. Bush in 2001 and 2003, respectively.

The dissenting judge accused the majority of ignoring the immediate harm faced by the plaintiffs in the six gay marriage-related cases they reviewed.

"Instead of recognizing the plaintiffs as persons, suffering actual harm as a result of being denied the right to marry where they reside or the right to have their valid marriages recognized there, my colleagues view the plaintiffs as social activists who have somehow stumbled into federal court, inadvisably, when they should be out campaigning to win 'the hearts and minds' of Michigan, Ohio, Kentucky, and Tennessee voters to their cause," Daughtrey wrote.

But Sutton did acknowledge the hardships claimed by the plaintiffs. 

"The traditional definition of marriage denies gay couples the opportunity to publicly solemnize, to say nothing of subsidize, their relationships under state law. In addition to depriving them of this status, it deprives them of benefits that range from the profound (the right to visit someone in a hospital as a spouse or parent) to the mundane (the right to file joint tax returns)," Sutton wrote.

"These harms affect not only gay couples but also their children. Do the benefits of standing by the traditional definition of marriage make up for these costs? The question demands an answer--but from elected legislators, not life-tenured judges."

The U.S. Supreme Court earlier this year upheld Michigan's voter-approved ban against affirmative action, finding "demeaning to the democratic process" the idea that "voters are not capable of deciding an issue of this sensitivity on decent and rational grounds."

Michigan Attorney General Bill Schuette cited that ruling in his appeal, arguing that the same should apply with voter-approved gay marriage bans.

And Sutton and Cook agreed.

Daughtrey in response asserted that protecting people from harm caused by a majority vote was a core responsibility of the courts.

"If we in the judiciary do not have the authority, and indeed the responsibility, to right fundamental wrongs left excused by a majority of the electorate, our whole intricate, constitutional system of checks and balances, as well as the oaths to which we swore, prove to be nothing but shams," she wrote. 

Lawyers for the plaintiffs in Michigan's case said Thursday evening they would appeal to the U.S. Supreme Court.
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